This article first considers whether there is any general theory of interpretation in international law. After revisiting the way in which Security Council resolutions are drafted, it reviews developments in regard to the interpretation of Security Council resolutions, including controversies, case-law, and writings. Also considered is the relevance to the subject of the Dutch and United Kingdom Iraq inquiries. The conclusions re-examine, and largely confirm, the approach taken in an article published in 1998.
i Introduction
In a celebrated opinion of the uk Privy Council, from the 1930s, their Lordships were 'almost tempted to say that a little common sense is a valuable quality in the interpretation of international law.'2 This is certainly the case with Security Council resolutions. But, at least when matters come under the scrutiny of a court, or a detailed public inquiry, common sense cannot be the end of the story. Something more rigorous is needed if the process is to be convincing. This article seeks to update a piece on the interpretation of Security Council resolutions that appeared in this Yearbook nearly twenty years ago. The 1998 article highlighted the need, when interpreting Security Council resolutions, for an understanding of the role of the Security Council under the un Charter, as well as its working methods and the way resolutions are drafted. It also emphasized the need to have particular regard to the background of a Security Council resolution, both the overall political landscape and related Council action. The following 'tentative' conclusions were suggested:
(a) The aim of interpretation should be […] to give effect to the intention of the Council as expressed by the words used by the Council in the light of the surrounding circumstances.
(b) The interpreter will, even if this is not expressly stated, seek to apply the general principles of interpretation as they have been elaborated in relation to treaties […] .
(c) But caution is required. scrs are not treaties: indeed the differences are very great. Nor are scrs necessarily all of the same nature. scrs must be interpreted in the context of the United Nations Charter. It becomes highly artificial, and indeed to some extent is simply not possible, to seek to apply all the Vienna Convention rules mutatis mutandis to scrs.
(d) In the case of scrs, given their essentially political nature and the way they are drafted, the circumstances of the adoption of the resolution and such preparatory work as exists may often be of greater significance than in the case of treaties. The Vienna Convention distinction between the general rule and supplementary means has even less significance than in the case of treaties. In general, less importance should attach to the minutiae of language. And there is considerable scope for authentic interpretation by the Council itself.4
The structure of the present article is as follows. Section i asks whether there is any general theory of interpretation in international law. Section ii revisits the way in which Security Council resolutions are drafted. Section iii reviews some developments in regard to the interpretation of Security Council resolutions, including certain controversies, recent case-law, and writings. Section iv considers the relevance to the subject of the Dutch and United Kingdom Iraq inquiries. Section v largely confirms the approach in the 1998 article.
Security Council resolutions continue to play an important part in international affairs. Increasing attention is paid to the many important legal and political issues raised by the action (and inaction) of the Security Council.5 These include questions of legality and 'legitimacy';6 the place of resolutions among the sources of international law;7 the powers of the Security Council, in particular its power to take binding decisions, and how to know when it has done so;8 the scope of the term 'threat to the peace' in Art. 39 of the Charter; the 'quasi-judicial' and 'legislative' roles that some believe the Council has asserted; possible limits on the powers of the Council; the hierarchy between Council decisions and other rules of international law, including the effect of Art. 103 of the Charter and ius cogens; and the question of the possible judicial review of Council decisions. Many of these issues are related to interpretation, but have been dealt with elsewhere.9 The present article, like its predecessor, is confined to the identification of rules for the interpretation of Security Council resolutions.
ii Is There a General Approach to Interpretation in International Law?
Questions of interpretation of Security Council resolutions arise increasingly frequently, and in important contexts. The legal controversy over the invasion of Iraq in March 2003 turned essentially on the interpretation of a series of Security Council resolutions, culminating in resolution 1441 (2002) . The interpretation of resolution 1244 (1999) played a central role in the Kosovo Advisory Opinion.10 These are high-profile examples, but nowadays international lawyers and others, including domestic courts in many jurisdictions, are routinely called upon to interpret and apply resolutions of the Security Council, for example when considering the application of the many United Nations, European Union and national sanctions regimes. The importance of interpretation for the practising lawyer is clear.11 A great deal of time is devoted to interpreting treaties, diplomatic correspondence, As Elihu Lauterpacht has put it, 'interpretation is perhaps the central process in the application of international law. As such, it is not limited to the interpretation of treaties by judicial bodies. It extends, as regards actors, to States in the determination of their individual positions and to organs of international organizations; it extends, as regards subject matter, to resolutions adopted in international organizations and unilateral government statements, and resolutions of international organizations and conferences. Practitioners may do so consciously, particularly when a provision or statement is obscure, or when a matter comes before a court or tribunal. More often, especially when things are urgent or seem obvious, they are hardly conscious of the process of interpretation. The question is sometimes asked whether there are generally applicable rules of interpretation in international law, and if so what they are.12 It seems likely that there are not, beyond the basic injunction that interpretation must be carried out in good faith. What that implies in any particular case is not always easy to say. But, at a minimum, the interpreter should approach the task honestly, and not distort the interpretation to reach a predetermined result.
Addressing Security Council resolutions, the icj made clear, in the Kosovo Advisory Opinion, that the rules on treaty interpretation embodied in the Vienna Conventions on the Law of Treaties13 may provide guidance, but that other factors have to be taken into account.14 The rules in the Vienna declarations of States. It embraces also the attribution of specific content in particular situations to such general concepts as equity, fairness, proportionality and so on.': 'Foreword' in A. Orakhelashvili Other instruments where different approaches to interpretation may be appropriate include declarations accepting the compulsory jurisdiction of the icj (under the Optional Clause), as the icj explained in the Fisheries Jurisdiction case;15 other unilateral acts, a matter dealt with by the ilc in 2006;16 the interpretation of reservations to treaties, considered by the ilc in its Guide to Practice of 2011;17 the interpretation of judicial, arbitral and other third-party decisions;18 the interpretation of the internal law of international organizations, such as rules of procedure, staff regulations and rules, and financial regulations; and the interpretation of resolutions adopted by the organs of universal and regional international organizations.19 There are great interpretation of scrs. Some guidance may be found in the Vienna Convention rules, but account needs to be taken of the differences between scrs and treaties. Given the way scrs emerge, and that for the most part they are intended to be political documents, one should not expect them to be drafted with the same attention to legal detail and consistency as is usual in the case of a treaty or Act of Parliament.' 15
Fisheries Jurisdiction (Spain v. Canada) The fact that these instruments are binding texts negotiated by States and adopted through a procedure similar to that used in multilateral conferences permits the Chamber to consider that the interpretation rules set out in the Vienna Convention may, by analogy, provide guidance as to their interpretation.20
Thus the Seabed Disputes Chamber, like the icj in the Kosovo Advisory Opinion, stated that the provisions of the Vienna Convention may 'provide guidance.' It did not suggest that they were applicable as such. However, the Chamber further noted that:
In the specific case before the Chamber, the analogy is strengthened because of the close connection between these texts and the Convention.21
The ilc, in its 2006 Guiding Principles Applicable to Unilateral Declarations, said that
[i]n the case of doubt as to the scope of the obligations resulting from such a declaration, such obligations must be interpreted in a restrictive manner. In interpreting the content of such obligations, weight shall be given first and foremost to the text of the declaration, together with the context and the circumstances in which it was formulated.22 Tests, 24 drc v. Rwanda, 25 Burkina Faso v. Mali, 26 and Fisheries Jurisdiction (Spain v. Canada) .27 This is a very different approach from that set out in Arts. 31 to 33 of the Vienna Convention on the Law of Treaties. So, as a first conclusion, it would seem unhelpful to seek to place the interpretation of Security Council resolutions within the context of some overarching theory of interpretation in international law, though guidance may be found in interpretation in other contexts, including treaty interpretation.
It may even be that one should not look for a single approach to interpretation for all Security Council resolutions, given their variety. They range from the purely political (and indeed ephemeral), such as the condemnation of a particular terrorist attack, through rather solemn but sometimes vacuous 'declarations' on thematic issues (akin to certain General There is no equivalent, within the United Nations, of the legislative draftsmen to be found in national systems; nor is there any legal-linguistic review such as happens within the institutions of the European Union. Lawyers from the United Nations Secretariat are rarely involved in the drafting. Legal input is left to the members of the Council, in particular those with lawyers on their delegations, to do the best they can, often under severe time and political pressure. Security Council resolutions may be drafted in a matter of hours, without going through lengthy scrutiny like most treaties and national legislation. And on those occasions when they are subject to detailed consideration (and that can last weeks or even months), this may lead to the ambiguities inherent in political compromise and consensus, not to clarity.
Given the haste with which resolutions are ultimately adopted (even where negotiations may stretch over weeks), it can happen that the language versions do not correspond. If, as is often the case, the text is negotiated primarily in English, who prepares the other five language versions? Is it the un translators, or the delegations speaking the language concerned? And does anyone check the translations? It was suggested in the 1998 article that 'it would be even more unrealistic in the case of a scr than in the case of a treaty to ignore the fact that some versions are mere translations […] of the version or versions in which the draft was negotiated.'35 Significant discrepancies are not infrequent. For example, the crucial term 'material breach' in resolution 1441 (2002), a term of art taken from Art. 60 of the Vienna Convention on the Law of Treaties, appears as 'violation patente' in the French text, which is not the term in the French text of the Vienna Convention ('violation substantielle').
The drafting of Security Council resolutions is often a highly politicized process,36 with a desire for consensus being more important than legal precision. Clarity may not be possible on every occasion, but every effort should be made to avoid ambiguities that may prolong the problem rather than solve it. There is rarely any direct evidence of the drafting process on the public record, though occasionally the records of Security Council meetings may shed important light on individual drafting points. The memoirs of those involved can be interesting (though, as with any recollections of negotiators, they may give a partial view). In his 2008 book, New Disorder, David Hannay, uk Permanent Representative in New York from 1990 to 1995, describes the negotiation of Security Council resolution 672 (1990) . This was adopted unanimously in the aftermath of the 8 October 1990 shootings at the Haram Al-Sharif in Jerusalem. In paragraph 2 of the resolution, the Security Council '[c]ondemns especially the acts of violence committed by the Israeli security forces resulting in injuries and loss of human life.' In the next paragraph, the Council referred to the Fourth Geneva Convention, 'which is applicable to all the territories occupied by Israel since 1967.' Hannay, who was Council President at the time, recounts how the Americans insisted that the Council should also condemn Palestinian use of violence, but eventually settled for the word 'especially' in paragraph 2 of the resolution. And he further describes American opposition to referring expressly to East Jerusalem as part of the occupied Palestinian territories. The solution here was not to refer to East Jerusalem in the text of the resolution, but for Hannay, as Council President, to respond, at the meeting of the Council at which the resolution was adopted, to a question by stating that it was indeed the Council's view that East Jerusalem was part of the territories occupied by Israel in 1967. This example illustrates the importance of understanding the negotiating dynamics leading to the text of a particular resolution, and of statements made during Council meetings.
There are no agreed rules or practices for the drafting of Security Council resolutions. While some general drafting practices are apparent, they are not adhered to with absolute uniformity, and may change over time, not least because the individuals involved change. An important example is how, if at all, the Council states the legal basis for its action. In recent years it has sometimes reverted to the earlier practice of indicating the article or articles of the Charter under which it is acting. More often there is a general reference to Chapter vii. And frequently (though not usually when acting under Chapter vii) nothing is said at all.
Whether provisions of a Security Council resolution are legally binding on Member States is one of the more important questions of interpretation that arises in practice.37 Until the Kosovo Opinion this was the only question of 37 Sievers and Daws, The Procedure of the un Security Council at 382-393.
�4
interpretation of Security Council resolutions for which the icj had provided any real guidance. It should be relatively simple to work out whether a provision in a Security Council resolution is legally-binding. But that is not always the case, largely because of political considerations that impact on the negotiating process. It has been suggested that one has to look for three elements in order to determine whether a resolution is binding under Chapter vii of the Charter.38 First, a determination by the Council, under Art. 39 of the Charter, of the existence of a threat to the peace, breach of the peace, or act of aggression. Second, evidence that the Council is indeed acting under Chapter vii. And third, evidence that the Council has taken a decision within the meaning of Art. 25 of the Charter.
Yet, at the end of the day, there are no hard and fast rules. There are only elements that provide greater or lesser clarity. But clarity is important, especially when legal obligations are at issue, and when courts may be involved. Building up a consistent and transparent practice is desirable in principle, even if absolute consistency may well be unrealistic in practice. As a 2008 study by Security Council Report concluded:
As a matter of policy, the clearer the language adopted, the better the prospects for effectiveness and credibility of Council decisions.39 Many of the differences of view that emerge over the interpretation of Security Council resolutions are resolved behind closed doors, and so are not easy to study.41 Anecdotal evidence is hardly reliable. The un Legal Office may occasionally give advice on the subject, but this too is rarely published. States seldom explain, publicly or in depth, their approach to the interpretation of Security Council resolutions, though the debate over the meaning of resolution 1441 (2002), including in the course of the Dutch and uk Inquiries, was something of an exception. Case-law is potentially a more fruitful field. The judgments of both domestic and international courts shed useful light on the matter, but are rarely explicit in the methods employed. Not much is to be gleaned from writings.
This section begins with a couple of selected differences of view on the interpretation of particular resolutions: resolution 1509 (2003) on Liberia; and resolution 2249 (2105) on the use of force against Da'esh in Syria.
In resolution 1509 (2003) the Security Council seems to have intended to authorize the un Mission in Liberia to use force in carrying out its mandate, but did not include the term 'all necessary means/measures.' The un Office of Legal Affairs advised that it did not follow from the fact that no such express wording appears in the resolution that the Security Council has not exercised that power and granted such authorization. Whether it had done so depended upon the interpretation of the resolution, specifically, on the ordinary and natural meaning which is to be given to its terms when read in the context of the resolution as a whole and in the light of its object and purpose, and against the background of the discussions leading to, and the circumstances of, its adoption, in particular the report that the Secretary-General submitted pursuant to resolution 1497 (2003) . 42 Resolution 2249 (2015) was adopted unanimously on 20 November 2015, and was followed closely by the decisions of the United Kingdom and Germany -and others, including Denmark, Norway and Belgium -to step up their military activities in relation to Da'esh in Syria.43
The resolution was the subject of much instant comment in legal blogs and articles (and by politicians), which described it as ambiguous, a hybrid, confusing etc. It has even been suggested that it 'might also portend a new blurring of the long-standing bright line between Chapter vii resolutions that authorize force and those that do not.'44 On the other hand, it has been viewed as a welcome development in Security Council practice.45
Resolution 2249 (2015) was a French-driven text adopted seven days after the atrocities in Paris on the evening of 13 November 2015. It was adopted unanimously. In it, the Security Council reaffirmed 'that terrorism in all forms and manifestations constitutes one of the most serious threats to international peace and security.' It determined that Da'esh 'constitutes a global and unprecedented threat to international peace and security.' It noted letters from the Iraqi authorities 'which state that Da'esh has established a safe haven outside Iraq's borders that is a direct threat to the security of the Iraqi people and territory.' It unequivocally condemned the terrorist attacks perpetrated by isis in Sousse, in Ankara, over Sinaï, in Beirut and in Paris, among others, and said it has the capability and intention to carry out further attacks. In its key provision, paragraph 5, the Security Council: should be a presumption that the Security Council did not intend that actions taken pursuant to its resolutions should violate human rights.' A second criterion was that there should be a presumption that, in any event, there was no intention that a norm of ius cogens should be violated. Third, there should be a presumption that the Council does not intend to violate rights that are not derogable under human rights treaties in times of grave emergency. And fourth, even in the case of derogable rights any departures should be conditioned by the principles of necessity and proportionality. This was an original attempt to reconcile the need for an effective collective security system (as recognised, for example, by the European Court of Human Rights in its Behrami and Saramati decision51) and the importance of upholding human rights even in times of grave public emergency. But not all of Rodley's presumptions are entirely convincing. And he gave no indication as to what it would take to rebut his presumptions. The first criterion, in particular, 'that there should be a presumption that the Security Council did not intend that actions taken pursuant to its resolutions should violate human rights' goes too far. It ignores the fact that, by definition, the Council is acting in an emergency situation, where there is a threat to the peace, a breach of the peace, or an act of aggression. And, depending what it takes to rebut it, this first presumption could deprive Art. 103, a cornerstone of the Charter, of virtually all practical effect in this context. of the un Charter are fundamental to the mission of the un to secure international peace and security and since they rely for their effectiveness on support from member states, the Convention cannot be interpreted in a manner which would subject the acts and omissions of Contracting Parties which are covered by unsc Resolutions and occur prior to or in the course of such missions, to the scrutiny of the Court. To do so would be to interfere with the fulfilment of the un's key mission in this field including, as argued by certain parties, with the effective conduct of its operations. It would also be tantamount to imposing conditions on the implementation of a unsc Resolution which were not provided for in the text of the Resolution itself. This reasoning equally applies to voluntary acts of the respondent States such as the vote of a permanent member of the unsc in favour of the relevant Chapter vii Resolution and the contribution of troops to the security mission: such acts may not have amounted to obligations flowing from membership of the un but they remained crucial to the effective fulfilment by the unsc of its Chapter vii mandate and, consequently, by the un of its imperative peace and security aim.'
Calls upon
In the Kosovo Advisory Opinion,52 it fell to the icj to interpret Security Council resolution 1244 (1999), which had established the international civil and security presences in Kosovo following the nato intervention in 1999. The Court affirmed in the clearest terms its competence to interpret Security Council resolutions.53 In addition to shedding light on the addressees of binding Security Council resolutions, the Court offered guidance on the general question of their interpretation. A key passage of the Opinion reads:
Before continuing further, the Court must recall several factors relevant in the interpretation of resolutions of the Security Council. While the rules on treaty interpretation embodied in Articles 31 and 32 of the Vienna Convention on the Law of Treaties may provide guidance, differences between Security Council resolutions and treaties mean that the interpretation of Security Council resolutions also require[s] that other factors be taken into account. Security Council resolutions are issued by a single, collective body and are drafted through a very different process than that used for the conclusion of a treaty. Security Council resolutions are the product of a voting process as provided for in the interpretation and application of a decision of one of the political organs of the United Nations is, in the first place, the responsibility of the organ which took that decision, the Court, as the principal judicial organ of the United Nations, has also frequently been required to consider the interpretation and legal effects of such decisions').
The Court first turned its attention to 'certain questions concerning the lawfulness of declarations of independence under general international law, against the background of which the question posed falls to be considered, and Security Council resolution 1244 (1999) is to be understood and applied.' It proceeded with the passage just cited, and then went on to examine resolution 1244 (1999) in some detail.54 It first noted that the resolution had to be read in conjunction with the general principles set out in its annexes 1 and 2 (principles and elements seeking to defuse the Kosovo crisis, and envisaging a longerterm solution). It also noted that the tenth preambular paragraph recalled the sovereignty and political independence of the Federal Republic of Yugoslavia. It then sought to discern the object and purpose of the resolution, noting its relevant features and concluding 'that the object and purpose of resolution 1244 (1999) was to establish a temporary, exceptional legal regime which, save to the extent that it expressly preserved it, suspended the Serbian legal order and which aimed at the stabilization of Kosovo, and that it was designed to do so on an interim basis.' The Court next turned to the question whether the resolution, or the measures adopted thereunder, introduced 'a specific prohibition on issuing a declaration of independence, applicable to those who adopted the declaration of independence.' The Court first considered whether the declaration of independence was an act of the 'Assembly of Kosovo,' one of the Provisional Institutions of Self-Government, or whether those who adopted the declaration were acting in a different capacity, and concluded that the authors of the declaration 'did not act as one of the Provisional Institutions of Self-Government within the Constitutional Framework, but rather as persons who acted together in their capacity as representatives of the people of Kosovo outside the framework of the interim administration. ' The Court then considered whether the promulgation of the declaration by the authors of the declaration was contrary to any prohibition contained in the resolution or the Constitutional Framework, and after a 'careful reading' of the was the practice of other international criminal tribunals, essentially said it would apply 'international law on the interpretation of treaties'55 (that is, the rules set forth in the Vienna Convention on the Law of Treaties). In its view these rules applied 'whether the Statute is held to be part of an international agreement between Lebanon and the United Nations or is regarded instead as part of a binding resolution adopted by the Security Council under Chapter viii of the un Charter.' This approach was to some degree mitigated by the Chamber's citation and application of the passage from the Kosovo Advisory Opinion set out above,56 which according to the Chamber suggested a 'caveat' to the application of what it referred to as 'the general principle of construction enshrined in Article 31 (1) of the Vienna Convention.'57
In its Al-Jedda judgment of 7 July 2011, the European Court of Human Rights set out its approach to the interpretation of Security Council resolutions as follows: 76. When examining whether the applicant's detention was attributable to the United Kingdom or, as the Government submit, the United Nations, it is necessary to examine the particular facts of the case. These include the terms of the United Nations Security Council resolutions which formed the framework for the security regime in Iraq during the period in question. In performing this exercise, the Court is mindful of the fact that it is not its role to seek to define authoritatively the meaning of provisions of the Charter of the United Nations and other international instruments. It must nevertheless examine whether there was a plausible basis in such instruments for the matters impugned before it (see Behrami and Saramati, cited above, § 122). The principles underlying the Convention cannot be interpreted and applied in a vacuum and the Court must take into account relevant rules of international law (ibid. Security Council Resolution 276 (1970) (hereinafter 'Namibia') (see paragraph 49 above), indicating that a United Nations Security Council resolution should be interpreted in the light not only of the language used but also the context in which it was adopted.58
The Court then proceeded to lay down what has been described as 'a very, very strong'59 interpretative presumption:
102. In its approach to the interpretation of Resolution 1546, the Court has reference to the considerations set out in paragraph 76 above. In addition, the Court must have regard to the purposes for which the United Nations was created. As well as the purpose of maintaining international peace and security, set out in the first subparagraph of Article 1 of the United Nations Charter, the third subparagraph provides that the United Nations was established to 'achieve international cooperation in […] promoting and encouraging respect for human rights and fundamental freedoms.' Article 24 (2) of the Charter requires the Security Council, in discharging its duties with respect to its primary responsibility for the maintenance of international peace and security, to 'act in accordance with the Purposes and Principles of the United Nations.' Against this background, the Court considers that, in interpreting its resolutions, there must be a presumption that the Security Council does not intend to impose any obligation on Member States to breach fundamental principles of human rights. In the event of any ambiguity in the terms of a Security Council Resolution, the Court must therefore choose the interpretation which is most in harmony with the requirements of the Convention and which avoids any conflict of obligations. In the light of the United Nations' important role in promoting and encouraging respect for human rights, it is to be expected that clear and explicit language would be used were the Security Council to intend States to take particular measures which would conflict with their obligations under international human rights law.60
The Court followed similar reasoning in the recent Al-Dulimi case, adding that 'where a Security Council resolution does not contain any clear or explicit wording excluding or limiting respect for human rights in the context of the implementation of sanctions against individuals or entities at national level, the Court must always presume that those measures are compatible with the Convention.'61 The Court concluded that:
As a result, in view of the seriousness of the consequences for the Convention rights of those persons, where a resolution such as that in the present case, namely Resolution 1483, does not contain any clear or explicit wording excluding the possibility of judicial supervision of the measures taken for its implementation, it must always be understood as authorising the courts of the respondent State to exercise sufficient scrutiny so that any arbitrariness can be avoided.62
In 2014, a Pre-Trial Chamber of the International Criminal Court (icc) was called upon to decide whether the Democratic Republic of the Congo had failed to cooperate with the icc by upholding the immunity of and refusing to arrest and surrender Omar Al Bashir, the Head of State of Sudan. To decide on the case, the Chamber had to interpret Security Council resolution 1593 (2005) Prosecutor pursuant to this resolution.' The Chamber interpreted the resolution as follows:
Since immunities attached to Omar Al Bashir are a procedural bar from prosecution before the Court, the cooperation envisaged in said resolution was meant to eliminate any impediment to the proceedings before the Court, including the lifting of immunities. Any other interpretation would render the sc decision requiring that Sudan 'cooperate fully' and 'provide any necessary assistance to the Court' senseless. Accordingly, the 'cooperation of that third State [Sudan] for the waiver of the immunity,' as required under the last sentence of article 98 (1) In defending the position adopted by the Chamber, Boschiero has suggested that:
It follows that to give a purposive interpretation to Resolution 1593, the better view is to interpret the intent of the sc as already having lifted any immunity in respect of Sudan. It is generally undisputed that the sc, in the exercise of its power under Chapter vii of the un Chapter, has the power to remove explicitly or implicitly immunity ratione personae if it deems it necessary for the maintenance of peace and security […] .
[T]here is no need for an express removal of Al-Bashir's immunity in the text of the Resolution. Since the Court must proceed within its own Statute, as a whole, including Article 27 (2), an express provision in the text of Resolution 1593 that Article 27 (2) was to be considered applicable to the Court's exercise of jurisdiction in respect of Sudan would have been redundant […] .
It seems thus easy to infer from Resolution 1593 that the inherent intent of the Council, consistent with the object and purpose of the Resolution, was to integrate the exercise of the sc's power into the pre-established system of the icc.64
In the 2008 Study referred to earlier, Security Council Report said:
The key point is that the analysis of the nature of Council resolutions often needs to take into account not just the text or the general circumstances at the adoption, but also the possibility that this assessment may be conclusively determined only from subsequent Council deliberations. In some cases, then, the possibility of the evolution in the Council's understanding of its own decisions is critical.65
Alain Pellet has summed up the position well:
Bien que les règles applicables à l'interprétation des traités ne soient pas en tous les points transposables à celle des actes unilatéraux, y compris lorsqu'ils émanent d'organisations internationales, il paraît légitime de se fonder sur le sens ordinaire à attribuer aux termes d'une résolution envisagés dans leur contexte -y compris son préambule -pour en déter-miner le sens, les travaux préparatoires et la pratique subséquente pouvant venir renforcer ou compléter cette opération.66
In a book based on his 2008 Sir Hersch Lauterpacht Memorial Lectures, Ralph Zacklin, former Deputy Legal Counsel to the United Nations, addressing the interpretation of the safe area provisions of Security Council resolution 836 (1993), referred to 'employing interpretative techniques borrowed from treaty law' for the interpretation of Security Council resolutions; and suggested that 'the teleological method of interpretation' can be an invaluable tool for resolving issues of creative ambiguity.67
There are many other writings touching on the interpretation of reso lutions.68 v
The Dutch and United Kingdom Iraq Inquiries
The use of force against Iraq in 2003 was an occasion where the interpretation of Security Council resolutions assumed great importance, and was examined in some detail; it was also a rare occasion when the documents relating to the drafting of a resolution were made public. Among others, the uk, us and Australian Governments,69 as well as the Russian Government,70 published their official views on the legal position arising from the Security Council resolutions. In the case of the uk, detailed internal legal advice later became public. The fullest statement was the British Attorney General's advice of 7 March and Parliament on 12 January 2010, just ten months after the Committee was established by the Prime Minister. Section 8.6 of the Report examines the interpretation of resolution 1441 (2002) .78 It has many interesting things to say, including on the subject of ambiguity:
It is not unusual in both politics and diplomacy to choose carefully considered ambiguous formulations in order to satisfy as many directly involved parties as possible and keep them on board. This and several other ambiguities in the resolution (such as explicitly recalling resolution 678 in the preamble) do not, however, delegate to individual states the authority of the Security Council to make an assessment of any violation nor to take any subsequent action. An objective interpretation of the text of resolution 1441 in the context of the Iraq debate in the autumn of 2002 and in the light of its object and purpose can only lead to the conclusion that this resolution did not give any authority to individual member states to use force without further deliberation by the Council.79
The 'final conclusion' on the law is as follows:
Although it can be stated that the Security Council dealt quite ambiguously on several points with the question of the use of force against Iraq, particularly in resolution 1441, the only conclusion possible is that there was no adequate international law mandate for the unilateral military force used against Iraq by the us and uk. Despite the lack of a solid legal basis in international law, the Dutch government repeatedly argued that 'a second resolution was politically desirable but legally not necessary.' In the judgement of the Committee, the Cabinet did itself no favours by basing its policy on an international law standpoint that could hardly be defended, particularly not after the adoption of resolution 1441 by the Unlike the Dutch Report, in the end the uk Report did not expand on the interpretation of the Security Council resolutions concerned, including resolution 1441 (2002). It did not reach a conclusion on the lawfulness or otherwise of the invasion of Iraq in 2003. Instead it focused on the manner in which advice was given. Nevertheless, there is much in the uk Report that is of interest to lawyers, and some of the assessments contain pretty clear pointers on legal issues.
The Inquiry has published a great deal in its Report and on its website. Those witnesses who dealt with the interpretation of Security Council resolutions included the present author and Elizabeth Wilmshurst. In addition, the Inquiry issued an open invitation to international lawyers to submit their views. Some 30 did, and their views are available on the website. 88 The Report includes a number of references, by Foreign Secretary Straw and Prime Minister Blair, to the 'Kosovo route.'89 They seem to have had in mind the absence of Security Council authorization in the case of the attack on Serbia in 1999; given the virtual certainty of a Russian veto, no authorizing resolution had been put forward. Such references to the 'Kosovo route' have no legal significance. The casting or anticipated casting of an 'unreasonable veto' prevents the adoption of a resolution, nothing more, nothing less. The legal justification given for the Kosovo attack was not Security Council authorization but an exceptional right to intervene to avert an overwhelming humanitarian catastrophe. It was not seriously argued that the invasion of Iraq in 2003 was based on any right of humanitarian intervention. The sole basis given was Security Council authorization.90 In his public statement of 6 July 2016, Sir John Chilcot said:
Without evidence of major new Iraqi violations or reports from the inspectors that Iraq was failing to co-operate and they could not carry out their tasks, most members of the Security Council could not be convinced that peaceful options to disarm Iraq had been exhausted and that military action was therefore justified.
Mr Blair and Mr Straw blamed France for the 'impasse' in the un and claimed that the uk Government was acting on behalf of the international community 'to uphold the authority of the Security Council.'
In the absence of a majority in support of military action, we consider that the uk was, in fact, undermining the Security Council's authority.
[T]he Inquiry has not expressed a view on whether military action was legal. […] The military and the civil service both asked for more clarity on whether force would be legal. Lord Goldsmith then advised that the 'better view' was that there was, on balance, a secure legal basis for military action without a further Security Council resolution. On 14 March, he asked Mr Blair to confirm that Iraq had committed further material breaches as specified in resolution 1441. Mr Blair did so the next day.
However, the precise basis on which Mr Blair made that decision is not clear.
Given the gravity of the decision, Lord Goldsmith should have been asked to provide written advice explaining how, in the absence of a majority in the Security Council, Mr Blair could take that decision.91
Sir John Chilcot's oral evidence to the Liaison Committee also contains interesting passages. In response to Question 72 (Q72) he said:
We wrestled, if I may say so, quite long and hard with the legal aspects of Iraq. You will, I am sure, be familiar with the conclusion that we were forced to come to. Because we were not a judge-led inquiry, let alone an internationally recognised court of law, we could not give a determinative conclusion about legality, or the rightness or not of the legal advice from the Attorney General. What we did do was analyse in depth and in detail how that advice evolved -that is a polite way of putting it; another word would be 'changed' -and was eventually taken into account, operated Council' un Doc. S/2003 /351 (21 March 2003 ), but this does not seem to have been a serious point. 91
Available at http://www.iraqinquiry.org.uk/the-inquiry/sir-john-chilcots-public-state ment (accessed 9 April 2017).
and communicated to Parliament. We thought that all of that was open to very serious, critical questioning.
When asked (at Q78), whether, in his own view, the invasion of Iraq was legal under international law, Sir John responded in the following terms:
We crafted a carefully thought through form of words about that. The process by which the view was reached by the British Government and its principal legal adviser, the Attorney General, we thought was unsatisfactory and deficient in more than a few respects. That did not enable us to come to the conclusion that the war was not lawful; but neither did we say that we endorsed that advice or the way in which it was evolved and shared with Government. That is as far as I can take it.92
When asked how she saw the position adopted by the Attorney General in his advice of 7 March 2003, Elizabeth Wilmshurst said that there were two things that struck her:
First, that he had relied, and he said he had relied, on the views of the negotiators of the resolution to change the provisional view that he had previously had, and the issue really is: how do you interpret a resolution or a treaty in international law and is it sufficient to go to individual negotiators, but not all negotiators, and ask them for their perceptions of private conversations, or does an international resolution or treaty have to be accessible to everyone so that you can take an objective view from the wording itself and from published records of the preparatory work? I mean, it must be the second. The means of interpretation has to be accessible to all. But the Attorney had relied on private conversations of what the uk negotiators or the us had said that the French had said. Of course, he hadn't asked the French of their perception of those conversations. That was one point that I thought actually was unfortunate in the way that he had reached his decision, and the other point that struck me was that he did say that the safest route was to ask for a second resolution. We were talking about the massive invasion of another country, changing the government and the occupation of that country, and, in those circumstances, it did seem to me that we ought to follow the safest route.93
vi Conclusion
The 1998 article94 referred to a number of differences between Security Council resolutions and treaties. These included the following:
a. Given the way that Security Council resolutions are drafted, less reliance can be placed upon the preambular language of resolutions as a tool for the interpretation of the operative part. b. Security Council resolutions are often not self-contained, but refer to, and incorporate by reference, other documents (reports of the SecretaryGeneral, for example). c. Security Council resolutions are often part of a series, and can only be understood as such. d. There are no 'parties' to a resolution, only the Council, and the various references in the Vienna rules to the 'parties' to a treaty are not easy to apply in the context of a Security Council resolution. e. Given the way they emerge, and that for the most part Security Council resolutions are intended to be political documents, one should not expect them to be drafted with the same attention to legal detail and consistency as is usual in the case of a treaty. f.
Under the Vienna Convention rules, there shall be taken into account, together with the context, any relevant rules of international law applicable in the relations between the parties. Quite apart from the fact that there are no parties to Security Council resolutions, the impact of other rules of international law is likely to be less in light of Art. 103 of the Charter. g. The Vienna Convention's distinction between the general rule in Art. 31 and supplementary means of interpretation in Art. 32 is likely to be even less significant in practice in the case of scrs than in the case of treaties, given the importance of the historical background for the interpretation of Security Council resolutions. Any serious effort at interpreting a resolution will need to have regard to all the available travaux préparatoires, as well as the circumstances of the resolution's adoption.95
With a very active yet often divided Security Council, questions of interpretation have become more important and more frequent. There is perhaps a greater awareness of the need to bear in mind, when interpreting Security Council resolutions, the differences between treaties and resolutions, and indeed the differences between various kinds of resolutions. As has been shown above, there is considerably more authority, especially case-law and writings, than in 1998. In 1998 there was still no authoritative statement of the applicable rules of interpretation. Now we have important guidance from the icj in the Kosovo Opinion. Particularly in light of that Opinion, I would now be prepared to remove the word 'tentative' from my 1998 conclusions. Nijhoff 1985) . At the same time, caution is needed as little is published; individual reports of informal consultations may be subjective or even self-serving.
